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Penn Central Transportation Company v. City of New York, 438 U.S. 104, 07-08 (1978).
Juergensmeyer and Roberts, Land Use Planning and Control Law (1998) at 584.

Mandelker, Netsch, Salsich and Wegner, State and Local Gov't in a Federal System (3rd ed. 1996).
A few regulate interior space. See TIAA v. New York, 586 N.Y.S. 2d 262 (1992).

N.C. General Statutes sec. 160 A-397, as reported in A-S-P Associates v. City of Raleigh, 258 S.E.2d 444 (N.C. 1979).
258 S.E.2d 444 (1979).

438 U.S. 104 (1978).

NY Gen.Mun. Law § 96-a (McKinney 1977).

NYC Charter § 534 (1976).

See Penn Central, 438 U.S. at n. 8.
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§ 207-1.0 (n).

§ 207-1.0 (o).

§ § 207-1.0 (w) and (m); see also Penn Central, 438 U.S. at notes 9-11.

Penn Central, 438 U.S. at n.3.

Pennsylvania Coal Co. V. Mahon, 260 U.S. 393 (1922); Agins v. City of Tiburon, 447 U.S. 225 (1980); Penn Central
Transportation Company v. City of New York, 438 U.S. 104 (1978); Keystone Bituminous Coal Ass'n v. Debenedicits,
480 U.S. 470 (1987); Lucas v. South Carolina Coastal Comm'n, 505 U.S. 1003 (1992); Palazzolo v. Rhode Island, 121 S.
Ct, 2448 (2001).

438 U.S. 104 (1978).

516 F. 2d 1051 (5th Cir. 1975).

Id. at 1060.

See City of New Orleans v. Pergament, 5 So. 2d (La. 1941); City of New Orleans v. Levy, 64 So. 2d 798 (La. 1953).
Art. O s.7.

See United Artists Theater Circuit, Inc. v. City of Philadelphia, 635 A. 2d 612 (Pa.1993).

See International College of Surgeons v. City of Chicago, 153 F. 3d 356 (7th Cir. 1998); Teachers Insurance and
Annuity Association of America v. City of New York, 586 NY 2d 262 (1992).

See Korean Buddhist Dae Won Sa Temple of Hawaii v. Sullivan, 953 P2d 1315 (Haw. 1998), in which the Hawaii
Supreme Court upheld a height restriction against a Buddhist Temple constructed some ten feet higher than permit-
ted by the applicable zoning code.

914 F.2d 348 (2d Cir. 1990).

42 USC § 2000bb.

117 S.Ct. 2157 (1997).

Society of Jesus of New England v. Boston Landmarks Commission, 564 N.E.2d 571 (Mass. 1990).

See, for example, First Covenant Church v. City of Seattle, 787 P.2d 1352 (Wash. 1990), holding that the " possible loss
of significant architectural elements is a price we must accept to guarantee the paramount right of religious free-
dom." (same case, on remand from the USSCT, at 840 P.2d 174, 185). See, for commentary on historic preservation,
RFRA and the First Amendment, Williamson, City of Boston v. Flores and the Religious Freedom Restriction Act :
The Delicate Balance Between Religious Freedom and Historic Preservation, 3 J. Land Use & Envtl L. 107 (1997);
Babcock and Theriaque, Landmarks Preservation Ordinances : Are Religion Clauses Violated by Their Application to
Religious Properties ? 7 J. Land Use & Envtl. L. 165 (1992) ; Weinstein, The Myth of Ministry vs. Mortar : A Legal
and Policy Analysis of Landmark Designation of Religious Institutions, 65 Temp. L.Q. (1992).

42 USC § 2000bb.

16 U.S.C.A. § 470 et. Seq. ; see also Julian C. Juergensmeyer and Thomas E. Roberts, Land Use Planning and Control
Law 578-79 (West Group 1998).

16 U.S.C. & § 470a ; 470b, 470f, 470j ; see also Juergensmeyer and Roberts, supra at 579.

16 U.S.C.A. § 470f ; see also Stewart v. Federal Reserve Bank of Atlanta, 2000 WL 1681235.

36 C.F.R. 8 60.2 (a); see also 16 U.S.C.A. § 470f ; Stewart, 2000 WL 1861235 at 2 ; David L. Callies, Regulating
Paradise 76 (University of Hawaii Press 1984).

36 C.F.R. 8 60.2 (c); 16 U.S.C.A. § 470a (b) - (e); see also Juergensmeyer and Roberts, supra at 580-581.
Juergensmeyer and Roberts, supra at 581.

16 U.S.C. § 470a (a) (1) (B).

Juergensmeyer and Roberts, supra n.2 at 579.

Id.

16 U.S.C.A. § 470 (b) (7); also Nanional Indian Youth Council v. Watt, 664 F.2d 220,226 (10th Cir. 1981).
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16 U.S.C.A. § 470a.

Id.

16 U.S.C.A. § 470a (a) (2).

16 U.S.C.A. § 470a (a) (1); see also Juergensmeyer and Roberts, supra at 579.

36 C.F.R. § 60.4.

Id.

Id.

Id.

Hatmaker v. Georgia Dept. of Trans., 973 F.Supp. 1058, 1066-67 (M.D.Ga.1997).

36 C.F.R. § 60.6.

36 C.F.R. § 60.9.

16 U.S.C.A. 8§ 470h ; see also Fein v. Peltier, 949 F.Supp. 374, 378 (V.1. 1996).

36 C.F.R. § 60.10.

Id. at § 60.11.

Juergensmeyer and Roberts, supra n.2 at 519.

Juergensmeyer and Roberts, supra n.2 at 579.

See also Callies, supra, at 75.

16 U.S.C.A. § 470a.

Compare Birmingham Realty Co. v. General Services Administration, 497 F.Supp. 1377, 1388-89 (N.D.Ala. 1980) (the
provisions of the NHPA do not apply to properties that have neither been nominated for the register, nor been deter-
mined by any federal agency to be eligible); and Wisconsin Heritages, Inc. v. Harris, 460 F.Supp. 1120,1123-24
(E.D.Wis. 1978) (The NHPA only applies to eligible or listed properties); with Boyd v. Roland, 789 F.2d 347, 348-49

(5th Cir. 1986) (eligible property is not restricted to property that has been officially determined eligible for inclusion
in the register).

See e.g. Hatmaker, 973 F.Supp. at 1066-67.

16 U.S.C.A. 8§ 470f. ; see also Juergensmeyer and Roberts, supra at 579.

16 U.S.C.A. § 470f (this provision is also referred to as § 106 of the NHPA).

36 C.F.R. § 60.2(C); see also Foundation for San Francisco's Architectural Heritage v. City of San Francisco, 165 Cal.
Reptr. 401, 413 (no requirements of any kind are imposed on private initiative); Ely v. Velde, 451 F.2d 1130, 1139 (4th
Cir. 1971) (no duties are imposed on the States).

Id.

49 F.3d 750 (D.C.Cir. 1995).

49 F.3d at 755-56 ; see also Village of Los Ranchos de Albuquerque v. Barnhart, 906 F.2d 1477, 1483-84 (10th Cir..
1990), cert. Denied 498 U.S. 1109 (1991) (bridge that was not under direct or indirect jurisdiction of the F.H.A. did
not come within the purview of the NHPA).

Sheridan, 49 F.3d at 755-56 ; also Lee v. Thornburgh, 877 F.2d 1053, 1057 (D.C.Cir. 1989).

Sheridan, 49 F.3d at 756.

Id.

16 U.S.C.A. § 470w (7).

948 F.2d 1436 (5th Cir. 1991).

See also Fein, 949 F.Supp. at 379 (the court read " undertaking " liberally to include any project or activity under the
direct or indirect jurisdiction of a federal agency, which requires prior approval or licensing, regardless of federal
funding).

See McMillan Park Committee v. National Capital Planning Commission, 968 F.2d 1283, 1288-90 (D.C.Cir. 1992)
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(amendment to an agreement that only sodified a change in accord with ACHP recommendation does not require ad-
ditional review). See also Sugarloaf Citizens Ass'n v. FERC, 959 F.2d 508, 514-15 (4th Cir. 1992) (certification of a
State-owned facility pursuant to federal regulation is not an " undertaking "); Western Mohegan Tribe v. New York,
100 F.Supp. 2d 122 (termination of federal funding ends any duty to compile advisory report for ACHP); Ringsred
v. City of Duluth, 828 F.2d 1305, 1308 (8th Cir. 1987) (because Secretary's role in the project was incidental, failure
to consider effect of a parking ramp on historic property was not an " undertakong "): Techworld Development Corp.
v. D.C.Preservation League, 648 F.Supp. 106, 119-20 (D.C. 1986) (a federal agency making a non-binding recommen-
dation to mayor regarding a purely local matter was not an "undertaking"); Yerger v. Robertson, 981 F.2d 460, 465
(9th Cir. 1992) (NHPA does not apply when federal agency merely assumes title or control over an eligible or listed
site).

16 U.S.C.A. § 470f.

See Morongo Band of Mission Indians v. F.A.A., 161 F.3d 569, 582-83 (9th Cir. 1998) (flight path over historic district
would not have any significant effects, and thus the NHPA does not apply); Cobble Hill Ass'n v. Adams, 470 F. Supp.
1075 (E.D.N.Y. 1979) (indicate harm from highway project located outside historic district did not warrant relief).
16 U.S.C.A. § 470f.

Id.

Foundation, 156 Cal. Rptr. At 413 (The council's opinion must be taken into account and integrated into the decision
making process, but the final decision rests with the agency implementing the undertaking); see also Stewart, 2000
WL 1681235 n.2.

See e.g. Hickory N.D.L. v. Skinner, 893 F.2d 58, 60 (4th Cir. 1990) (compiling a report that analyzed alternative sat-
isfied the NHPA).

Juergensmeyer and Roberts, supra, n. 2 at 580.

Callies, supra at 76.

Juergensmeyer and Roberts, supra, n.2 at 580, Callies, supra at 76.

36 C.F.R. § 60.2 (2).

Id.

16 U.S.C.A. § 470a (b) - (e), § 470h.

16 U.S.C.A. § 470a (b).

Id.

16 U.S.C.A. § 470a (c).

16 U.S.C.A. § 470 (a) (), (e).

Juergensmeyer and Roberts, supra n.2 at 579.

16 U.S.C.A. § 410a (e).

Juergensmeyer and Roberts, supra n.2 at 580.

See e.g. Figarsky v. Historic District Commission, 368 A.2d 163, 167-69 (Conn.1978) (cost of repairs estimated at 15
thousand dollars to bring a historic building up to code).

HRS 8§ 6E-5.5 (1980 Supplement).

State of Hawaii, Historic Places Review Board, Rule and Regulations.

Ibid., no.4.

Hawaii Revised Statutes, § 6E-11 (1992).

See the photograph in the August 8, 1979 Honolulu Advertiser "Letters to Editor" page taken about 1927 showing the
Royal Hawaiian rising with the caption, "Vanished Waikiki Landmark- the wooden seaside building on the left was
razed shortly after this picture was taken to make room for the Royal Hawaiian Hotel rising in the background" ;

"Royal Hawaiian Hotel Placed on State's HistoricRegister," Honolulu Star-Bullitin, January 15, 1980.

'02) 52010 116

oo

'02)

52010117 (OO



gooboooboooooooooobooboooooo

98

100 99

108 107 106 105 104 103 102 101

110 109

16 115 14 13 112 101

Joe Farrell, "Opening Up Space Downtown," Honolulu Star-Bulletin, July 22,1980 ; Clara Orenstein, "The Alexander
Young's Place in History," Honolulu Star-Bulletin, December 25, 1980 ; Editorial, Honolulu Star-Bulletin, December
17, 1980 ; Editorial, Honolulu Advertiser, December 17, 1980 ; letter of George v. Whisenand to the Honolulu Star-
Bulletin, December 17, 1980 ; Kit Smith, "High-Rise and Park to be Built in Place of Young Building," Honolulu
Advertiser, December 16, 1980 ; "Young Building Makes National List," Honolulu Star-Bulletin, August 6, 1980 ; Lee
Gomes, "Young Building Might Be Torn Down," Honolulu Star-Bulletin, July 22, 1980.

26 U.S.C.A. 8§ 44 et seq.

Juergensmeyer and Roberts, Land Use Planning and Control Law (1999); Callies, Freilich and Roberts, Cases and
Materials on Land Use, (1999) at 446, See also White and Keatings, Historic Preservation and Architectural Control
Law, 24 Urb. Law. 865 (1992); Roddewig, Recent Developments in Land Use Planning, and Zoning Law, 22 Urb. Law.
719, 750 (1990). Cheverine and Hayes, Rehabilitation Tax Credit : Does it Still Provide Incentives? 10 Va. Tax Review
167 (1990).

Id.

42U.5.C.A. § 4321

49U.5.C § 303.

16U.5.C.A. § § 1451-65.

30U.S.C.A. & 1201.

40U.5.C.A. § 611 (c).

16U.S.C.A. § 470.

See Stop H-3 Ass'n v. Coleman, 533 F.2d 434 (9th Cir.1976); see also Gettysburg Battlefield Preservation Ass'n v.
Gettysburg College, 799 F.Supp. 1571 (M.D.Pa. 1992); see also Miller, A Survey of Federal State and Local Laws

Governing Historic Resource Protection (1997). Juergensmeyer and Roberts, Land Use Planning and Control Law

580-81 (1998).

Hawaii Revised Statutes, chap. 343 (1974).

Ibid., & 343-5 (1979 Supplement); State of Hawaii, Environmental Quality Commission, Rules of Practice and
Procedure, Sub-Part E, § 1.42 (1975).

State of Hawaii, Hawaii Revised Statutes, chap. 200A (1979 Supplement).

Ibid., 8 205A-2 (b) (2) (2000 Supplement) and § 205A-29 (2000 Supplement).

Ibid., § 205A (C) (2) (C) (2000 Supplement).

Ibid., § 6E-42 (1993).

Written response of Donald Hibbard, Hawaii's State Preservation Officer, August 2001.

Hawaii Revised Statutes, § 226-12 (1979 Supplement).
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